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SUR-REPLY BRIEF FOR DEFENDANT-APPELLEE-APPELLANT 
ENTERPRISE ASSOCIATION STEAMFITTERS 


PRELIMINARY STATEMENT 


Pursuant to Rule 28(c) of the Federai Rules of 
Appellate Procedure, Defendant-Appellee-Cross-Appellant 
Enterprise Association, Steamfitters Local 638 of U.A. (here- 
inafter referred to as “Tocal 638" or the “Union") submits 
this brief in reply to the response of appellant Equal 
Employment Opportunity Commission (hereinafter referred to 


as "E.E.0.C.") to the issues presented by the cross appeal. 


ARGUMENT 


POINT I 

THE UNION'S FINANCIAL CONDITION WAS 

BEFORE THE DISTRICT COURT AND IS A 

HIGHLY RELEVANT FACTOR IN DETERMINING 

APPROPRIATE TITLE VII REMEDIES 

Contrary to the assertion of appellant E.E.0.C., 
evidence of the Union's financial condition was before the 
district court, and properly so. As indicated in the 
Union's prior brief to this Court, Judge Bonsal recognized 
the severe unemployment in the comstruction steaifitting 
industry and the Union's crippled financial condition. See 
Brief for Defendant-Appellee Local 638 at 12, 24, 34-37 and 


references to the record made therein. The record is clear 


that a back pay award that was not subject to drastic 


reduction would mean the demise of the Union and the con- 
current cessation of the affirmative relief ordered by the 
district court. | 

While the Supreme Court in Albemarle Paper Co. ¥v. 
Moody, 422 U.S. 405 (1975) and this Court in E.E.0.C. v. 
Local 28 Sheet Metal Workers, _—F. 2d se slip. op. 
2481 (2d Cir. March 8, 1976) recognized that as a general 
principle back pay should be awarded, this precept was not 
made absolute. Rather, the Supreme Court recognized that 


there might exist circumstances peculiar to the particular 


case involved - an award of back pay would be inappro- 
priate. Albema ., supra, 422 U.S. at 421-472. 


While the Union contends that under the facts and 
circumstances peculiar to this case an award of back pay was 
improper, the Union maintains that, in the alternative, the 
district court's decision to consider a pro rata reduction 
of awards was a proper exercise of discretion. Yet in their 
~prief to this Court, appellants seemingly reject the idea 
that the distr:.ct court retains any discretion in determining 
appropriate Title VII remedies. Indeed, appellent E.E.0O.C. 
takes a startlingly hypocritical position with regard to the 
propriety of a pro rata reduction of back pay awards. Thus, 


while in the instant case appellant E.E.0.C. urges this 


Court to reject the district court's reservation of the 


right to reduce the awards pro rata, in its brief to this 
Court in the case of E.E.0.C. v. Local 28, supra, the 
E.E.0.C. stated: 


"Tt is submitted that if the District Court may 
in its discretion take into account individual 
financial circumstances of unions or employers, 
it might more properly pro rate or order deferral 
of awards rather them eliminate whole categories 
of non-whites...." Brief for Plaintiff-Appellee 
E.E.0.C. in E.E.0.C. v. Local 28, supra, at 49° 
(emph:sis added). 


And despite appellant E.E.0.C.'s implication at page i? Of 
their reply brief in the instant case, the question of the 
propriety of a pro rata reduction was not before this Court 
in the Local 28 case. See Brief for plaintiff-appellee 
E.E.0.C. in E.E.0.C. v. Local 28, supra, at 49, nit ts 

The Union respectfully submits that appellants 
have assumed a posture in the instant case that will not 
only destroy the Union and the affirmative relief ordered by 
the court below, but which will thwart the remedial policy 
of Title VII, i.e., to fashion the most complete relief 
possible. Albemarle, supra, 422 U.S. at 421-422. The 
district court’ recognized that what cannot be done should 
not be compelled. Appellants lose all credibility in 
contending that the district court erred in reserving the 
right to reduce back pay awards. 

¥ 
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POINT II 
THE PROPRIETY OF THE DISTRICT COURT'S 
RESERVATION OF THD RIGHT TO MAKE A 


PRO RATA REDUCTION OF AWARDS IS 
PROPERLY BEFORE THIS COURT 


Ce es eS Se 


In the briefs to this Court on the motion by Local 
638 to dismiss the instant appeals and on the joint cross-~ 
motion of appellants Rios and E.E.O.C. for permission to 
allow the district court to entertain a motion for nunc 
pro tune certification, all parties briefed the issue of the 
propriety of appeals at a time when the amount of liability 
was yet ascertained. Yet appellant E.E.0.C., atter success- 
fully obtaining certification from the @istrict court anc 
from this Court pursuant to 28 U.S.C. §1292(b), now asserts 
that evidence regarding ye Union's ability to pay is 
premature. Reply brief for Bik-0.C. at. i0. 

This Court, in permitting the instant interlocutory 
appeals, has accepted review of the district court's order ; 
of October 17, 1975. Indeed, in certifying this order, the 
district cour. -.ressly referred to the Union's lack of 
funds as invol».n- » controlling question of law as to which 
there existed s\..:. <:tiai grounds for difference of opinion. 
Moreover, all parties to tne instant appeals have raised 


and extensively briefed the issues of the Union's ability to 


pay and of the propriety of a pro rata reduction. Appellant 


| 
| 
| 


E.E.0.C. should not be permitted to raise the questions of 
“prematurity” and "speculation" where this Court, aware of 
the fact that these factors existed, accepted interlocutory 
review at the E.E.0.C.'s request in order to resolve, inter 
alia, the issues of whethcr the Union's ability to pay was 
a relevant factor in determining the extert of back pay 
relief and whether the district court properly exercised its 
discrecion in reserving the right to make a pro rata reduction 
of awards. 
Finally, Judge Bonsal merely reserved the ri,at 
te make a pro rata reduction; he has not yet made such a 
reduction. He reserved the right to do so because the facts 
before him indicated the Unicn's near certain inability tv 
pzy a substantial back pay award. A-795,. Further evidence 
, on this issue is certainly allowed and perhaps was expressly 
contemplated by Judge Bonsal, who stated that "for good 
cause shown" by the Union, he may mz..e a pro rata ~eduction, 
A-775. Thus, plaintiffs could attempt to contradict facts 
regarding the Union's financial condition at a later date. 
We merely ask this Court to expressly rule favorably upon 


the district court's right to make such a reduction. 


CONCLUSION 


For the reasons set forth in the Union's briefs to 
this Court, we respectfully submit that should this Court 
determine that some back pay must be awarded, the district 


court be directed to reduce such awards to the extent 


necessary to allow the continued operation of the Union and 


of the affirmative action plan. 


Dated: New York, New York 
May 10, 1976 


Respectfully submitted, 


DELSON & GORDON 

Attorneys for Defendant-Appellee- 
Appellant Enterprise Association 
Steamfitters Local 638 of U.A. 


Richard Brook, 
Of Counsel 
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